
. 
. 

RE”LV TO 
LLTTENTION OF 

&SE*’ (4Of.-9Oa) 14 Octber 1988 

hlDW&M FDR: = DISXUBUI'ION 

SUBJECT: Revised ER 405-l-12, Release of easments ti encrcschmnts 

1. Refer-e CERE-X letter dated S February 1988, subject as above. . . 
2. Referenced letter distributed a proposed change to certain 
paragraphs in chapter 11, EX 405-l-12 and requested ccmmts. All 
cammts there reviewed and used in the final revision which is erdosed 
for *lemntaticm pending foml change Lo the EX. Paragraphs U-125 
ad 11-128 have ken carpletely rewritten, paragraph 11-131.~. has been 
revised, and -graph ll-234.f. has been added. 

3. Xl affected actions presently be$ng negotiated, or those for which 
cannibmznts have been mde, may be ca@eted in accordance with previu 
policy. Hckfever, such actions &mld be carpletd no later than 
30 Septhr 1989. For all other such actions, the plicy guidance 
sbm in thepclqure fhculd be.used.bmdiately. SkaAd you believe 
tit &rplemnta$ion &kbmn.*k..Js nc7t.‘hdpraptiatc~i%e.~~~wmzual, 
citchdah&;~:p ~~e~~Yor‘%aiver~ k’&Xdtted- tokhiS$?ff~fi3.~~.Sn ) 
M ~+&j$ju& ac& *pJrJ&;~~.;;;..~ . . ‘_ 

DISI'RiBWION: 
tnP4?uaERs 

LmER MISSISSIPPI VAtLFi 
MISSOURI'RIVER DMSION, 

Chief, WmgerrentadDispsal 
Division 

Directorate cf Real Estate 

DTVISION, ATI'N: CZLW-RE 
ATI'N: m-RE 

NW EbGLAXl DMSION, A'ITN: CpgD-RE 
NXT'H ATLJWKC DMSION, A!FlX: ~G!D-RE 
IQRTH - DIVISION, ATX'N: CENZHE 
KX?TH PACIFICDMSION, ATI'N: CEXFD-RE 

0 RIVER DIVISION, ATIX: mRD-RE 
ACIFICCCEANDMSION, A?TN: CEFOD-RE 

SCUTHKE= DIVISION, ATI'N: CESW-!?E . 
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am KhUlLtU AP1U. nAAul &re-ur*Jlru AQIU Aur WIULJI CJK ucp.lrpnenT. 1s 
act& as disposal agency is famd to be surplus to requirements of the 
federal Gove-t, has been classified as to highest and best use tier 
paragraph 11-116, and disposal is not mde uder me of the preceding swia: 
autbrities, the prqzerty will be sold under the procedures set out in Secti: 
XIV of this chapter. 

b. Eas0Trants. Easments that are assignable and marketable will be 
disposed of in the same mnner as fee-am& land as set at in Section XIV d 
this Chapter, unless disposed of to the amer of &he sentient estate or to L!- 
local spcrrx>r as 8et cllt belcw. Easements will usually be disposed of with / 
land to which they are appurtermnt. Eamrents which are assigmble but tic? 
hve nu cmrcial flue or which the estimated c&t of cmthued care ard 
handling would exceed the estimted proceeds fran its sale can be considered 
for die by dcmticm under FM, Sectim .101-47.5-Aba&ammt, 
Destructim or ,dmation to *lit bodies, in the m mnner as f-ed 
land. * I c . 

.L 
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‘7. 
(l):‘-Diw to awner CJf semie!e estate.*':: .* 

(a) In accordance with FR& section 101-47.313-1, eamts of any typ 
my be disposed of to the mmer of the semient estate (the lad which is 

i subject to the easmmt) when the ccntinu+,use~, occur, or control of the 
easemnt is not needed for the operatim,~uSe~r~&ntenance of Prm=w 
controlled by the coxps of Engineers. This includes the authority to release 
restrictims in flcwage easemnts that prohibit canstmcrion and mintemxe 
of structures for bran habitation. 

8) A determimtion shall be mde as to whether the dimsal should be 
with or without consideratim an the basis of all%&$tances and with& 
regard to the acquisition cost of the east. The-dircmstames and factor 
leading to this’detexmimtian shall be d mmmted and retained in the diqosa 
file. 

L Considexatim shall be determined by appraising or estimting the 
fair mrket value of the fee, free and clear of the easermtt appraising or 
estimating the fair m&et vdlue of the fee, subject to the easemmt: ti 
canplting the difference, or damge, caused to the fee by the easerent. 

2 Whf2n the easemnt wds acquired at no cost or at a naniml 
cmsydexation, ad such action is othemise justified under existing 
circumstances, it my be released without consideration, except that any MEL 
of any Govemnt-mned ifiprovemnts to be left m the prcperty will be 
&tained. Hcwwer, if the relinquisbmt is being acca@isM primrily fcr 
the k.ef it of the user of the semient estate (e.g. to mre an encroackixx 
the release shaild be for no less than the appraised mlue determined by thxz 
mthd set mt in I &me. 

1 The consideration determined above will be regarded as the fair vale 
f the easement in accordance with Fm, section lOl-47.3U-1. 
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(cl In addltl on to carsideration, if u~y, .an.mistrative charge of the 
full cast to the covCmmnt for the disposal action will’6e*~Y-T~ f 
a~ispMe .c@wc?e play h..nived.u~cn wmmal by ggEz+: when- .tha disposal 
ir priuarily’ for p benefit of the GoverrPnent.~~~ :Wq &es not~i@._uldg “‘*,-*+F 

,ts. ) 

ti (d) If the mer. of the semient estate is not willing to pay the 
xatim xnd/or the administrative charge determined above for the 

release, but is’ willing to pay an arumt which the District detemines is 
acceptable or 
tier admini 2 

hen the District believes that -itim of cmsideration - 
trative charges are not appropriate, a request for a waiver. 

with ca@ete justificatim, my be forwarded to CB?E+4 for approval. 
. 

(2)’ D&&alto ldca1 !qxmsor. In cases where a lccal spansor acquired 
the easemnt and cmeyed its interests to the United States at no Cost, and 
is respxsible for providing all real estate interests required for continued 
project ~raticm, the easerrent my be released to the sponsor upcpl request. 
The release IMY be for no consideration, except that an administrative fee 
shall be &a&d when the release is fo; the 
or to gemit the sale of the land to a third 
administrative charge may be waived in whole 

’ considers it appropriate. 

purpse of curing an encroachrrent 
paw. In all other cases, the 
or in Fart if the District 

11-128. FDproval for Dismsal of Easerents. when recamenditig disposal of an 
easmt, the District Canm&er will submit the informtion requested below 
with request for approval by CEZE-M. In the case of singular dismls, the . - __ - infoqm;i-q,+request for apg,.m$ .py be.Lguksnitted with tk-e deed- 
Where rrptltlpf&elat& disposals’-are=con~~lat&, a dismsalaa shmld be 
submitted to CERE-M in.advance of the .diqosal actions. 

a. Infomation as to when, f ran wkm, an3 for what cost the easment was 
acquired. 

b. Identification of the installatim or project to whikh it is 
appurtenant. 

The appraised fair market mlue of the easeznt, if assigmblet or 
the kue as set Out in ll-12S.b, if being released to the mner of the 
servient estate. 

d. The determination as to consideration a~5 administrative charge with 
sumrting dmunxzn tatim of circmstances and factors leading to that 
determination. 

11-131. Preparation and Ekecution of*Deeds. 

c. Authority for Conveyance. tithorfty for conveyance will be 
recited in the granting clause. Conveyances under th Federal Fro;?erty Act 
will recite: “... under and wsuant to the Federal Proprty ard 
Mministrative Services Act of 1949 (63 Stat. 3771, as amended, and the 
delegation of authority to the Secretary of Defense fran the tiinistrator of 
the General Services Administration (41 C.F.R. 101-47.601) and the 
x-delegation of authority fran the Secretary of Cefense to the Secretary of 
the kxy (Air Force) (20 F. R. 7113) .‘I Conveyances to states and their 



. 

. . Jmtnmentalities tier the special statutes, listed in pragraphs 11-115 
‘* *th.rcugh 11-122, will recite the special statutes, as continued in effect by 

the Federal Property Act and the delegations. Conveyances to states for 
wildlife conservation wses under Pub1 ic Law 537, 80th Cmgress (paragraph 
ll-119a) will cite the special act ard recite that the property ?as been 
determined surplus under the Federal Property Act and delegaticms therder. 
Conveyances for the total or partial release of any type of easement or 
cm-es releasing the restricticms cmtained in a flmfage easement 
prohibiting the constructi*, ard minttie of structures for hmm -:. 
habitaticm should cite as autbrity for the conveyarre the Federal Prc&rty 
ard Achninistrative Services Act of 1949 (63 Stat. 377), as amrrIed, aA 
41 C.F.R. 101-47.313-l. . 

: 
U-234. Neqotiated Sales. 

f. Encroac~ts. 
2. 

(1) Each District with a significant mmber of errroacbents shmld 
develop a District Dclicy on the identification, remrting, and curing of 
encroachments. Any misting District errroacl-ment policy should be reviewed 
considering the following guidance. The p&icy my be formulated m a project 
,or District-&de basis and will be approved by the Divisiat. The ideal mthrxl 
of curing an encroacfnnent is either r-1 of the encroaching stnmure or 
cessation of the errraching use. Because of a variety of circumstances 
&ever, these methcds are not always pxsible or preferable. . Therefore, the 
District’s policy sIm3d address when a negotiated dismsal of the minimm 

T/ 
amunt of land required to resolve the. encmcImznt is apprcpriate ard when a 

.: .-.. lease, license, .:or other autgrant is apprwriate. When considering a dimsal 
\ 7 
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action to=qCan encrcachmnt, the pr&question is whether that action 
warld have an adverse wet on the project. 

(2) The policy shaild also set criteria for detemining whether the 
Cave-t contributed to a mistake resulting in tie canstnxctim of the 
mcroachmnt and whether the errroacher checked the m in a mnner that 
the ordinary prudent person tid have dme. The policy should also address, 
if applicable at this project, the rragnitude of the problem, special 
circumstances during acquisitim or surveying of the barndary, Fast 
cannitmnts mde to the public, and public relations consideration. 

(3) If a dispsdl is recamerxied, the consideration will be the 
appraised fair mrket mlue plus an administrative charge. This cfarge will 
be set by the District based UP the full cost to the Govemt for 
processing the diqosal. Appraisal of the encroachmx area will be based 
upm the contributory value of the disposal area to the total cmership. 
Particulars on legal access, 
of law, shmld be &tained. 

including that which my be implied by mration 
A deteminatian of the possible use and 

mrketability of the diw1 area, if offered on the open rrarket, and tie 
impact of the resolution of the encroxhmnt and clearance of title to the 
entire cccupied mership should be considered. 



CESAD-RE-M (CESAS-RE-MM/28 Feb 91) (405-70~) 1st End Mr. Cary/pbs/FTS 
841-6758 
SUBJECT: Recommendation for Release of Clearance or Restrictive Easements on 
Military Projects 

CDR, South Atlantic Div, Corps of Engineers, Room 313, 77 Forsyth Street, SW., 
Atlanta, Georgia 30335-6801 t 1 MAR 1991 

FOR CDR, USACE, A?TN: CERE-MM, WASH DC 20314-1000 

1. The proposal present in the basic memorandum constitutes an attempt to 
formally abandon easement estates. We believe the proposal has merit although 

. we do not envision the situation described as being,,,a freguent,_o$currenceor -- . e... 
major problem. We also recogniie that 'the proposed action-might not-be-a - 
practical solution in every jurisdiction. In Georgia, the registrar of deeds 
has contirmedi-the deed format at enclosure 1, when executed, would be a 
registrable instrument. 

2. k;e favor a general delegation of authority from the Secretary of the Army to 
execute disposal deeds for real estate valued at less than $1,000. fin the 
absence of such a delegation, however, we recommend that proposals to formally 
abandon easements without consideration be approved on a project by project 
basis.' 1. 

3. We have discussed with the Savannah District the need to make decisions 
concerning abandonment before disposal actions are begun at a particular 
project. Such decisions must be%&ased o&onsideratfon of the fairqr&$.-!f$j.+ 
of the easement estates involved;'the costsxfcfpated in disposal actions and 
costs associated with accountabflfty and enforcement of ease%nf-restrjct'lobs On 
use of the property. %hG it is determined that formal-abandonment,fs the best 
approach, all underlying fee holders should be treated in the same manner. 

4. To date, only an administrative fee has been assessed for the release of the 
Ft. Gillem avlgation easements discussed in the basic memorandum. Recognfzing 
the difficulty associated with record keeping, we recommend that the concept for 
disposal of the remaining easements at this project be approved. 

FOR THE COMMANDER: 

3 Encls 
nc 

CF (wo/encls): 
CESAS-RE-M 

Dire&or of Real Estate 
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DEPARTMENT OF THE ARMY 
I*v-omTnm.wamoctmImxM 

C.O. wx II 
uwaun wmou n4w4u 

CESAS-RF-H?‘4 28 February 1991 

MEIYORANDUM FOR Cannander, South Atlantic Division, AITN: CESAD-RF-M, 
. Atlanta, GA 303356801 

SUBJFZX Recannendation for Release of Clearance or Restrictive Easements 
on Military Projects 

1. The proposal set out within this letter reccmnends a more efficient and 
less costly method of disposing of clearance or restrictive easements that 
have keen declared excess by the military installations and their cunnands. 
It pertains only to those easements which will be released to the servient 
~ner-~~~~ertly’i~~“~~~~~~f t&-land%& on wh;c%-therXZd*-f> . 
no fair market .vaiue, 

-__-e- .- -... 
-___-____ It does not apply~;jlt‘ho~~~it~dtionsin which< 
request to release the said easement is initiated by the owner. 

2. The current method or situation for handling disposal of subject 
easements is as follows: 

a. A disposal directive is received fra the installation and its 
annand declaring easements excess to its needs and directing the Corps to 
proceed in releasing easenkents to the underlying fee cwner. This generates 
considerable time, effort, and adninistrative costs as set out below: 

(1) l TDY to the appropriate county courthouse to research records 
in determining the current fee owner is required. Here it is often 
discovered that the former fee land as acquired by the United States has 
been divided into several ownerships, thus necessitating preparation of 
individual disposal docunents for each mrship. (Development of 
residential subdivisions and ccnmercial areas is typical near our military 
bases and we may expect to find multiple ownerships with almost every 
easement of this type which we previously acquired.) 

(2) l Each owner mst be contacted to inquire as to his desire to 
have the easenent released and his willingness to pay an administrative 
cost. 
address 

Problems encountered here are that we may or may not have the correct 
because we extract this data frun county records which are 

notoriously inaccurate. Even if the address is correct, we may or may not 
receive a reply. Many owners do not consider a clearance or restrictive 
easement a serious cloud on their title nor do the prospective purchasers or 
financiers. Hardship cases have also entered the picture as a problem. 
There are owners who state that they simply do not have the money to pay to 
have the easement released. 

(3). For those persons indicating that they will pay the 
administrative fee, we then prepare documentation in the form of WitClaim 
deeds with appropriate land descriptions and exhibit maps; this 
documehtation will be included in the required higher headquarter routing 
(for Army channels) . In the- past we have written descriptions to cover Only 
that portion of the easement encanpassed within each individual current fee 



ownership. This has created problems because during the acquisitioti process 
we usually wrote descriptions by “drafting table survey” method. When the 
fee cwner of the easment estate later convey& his fee ownership to others, 
the owner usually obtained a land survey. In the majority of the cases, the 
metes and bounds of the nerous outsales rarely agreed with the calls 
within our deed of acquisition and were often in major conflict. Since we 
are canpelled to-dispose of only what we acquire, it becane necessary to 
attempt to force a closure and oftentimes this could not be done. 

(4). To have the quitclaim deed executed by the Secretary of the 
Army on its military projects, a timeframe of six to eight months (or 
longer) could be encountered fraTl the date it was suhnitted fran the 
District office until returned executed to our office. Other problems in 
the form of possible ownership changes during that lengthy timeframe were 
then encountered. 

(5) l Once the executed quitclaim deed is received, a letter is 
then sent to the owner requesting payment of an aanistrative charge--the 
consideration cited in the quitclaim deed. However, because of the lengthy 
time involved in obtaining an executed deed, we have had cases where the 
ownership changed or where the owner decided he no longer wanted to pay the 
charge. We do have original executed quitclaim deeds within our files which 
have never been delivered and which are no longer valid because the 
ownership changed or because the deeds could not be delivered for lack of 
payment. This then means that we would have to start the lengthy process 
all over again by researching county records, etc. 

b. As stated above, there are owners whan we cannot locate, those who 
do not respond to our inquiries, those who are hardship cases, those who do 
not care whether the easement is released, and those who simply change their 
minds. We are then forced to carry these unnecessary easements on our 
records long after they have been declared excess by the military. 

3. An example of the above is represented by the Fort Gillan project in 
Georgia. There were 19 tracts declared excess and approved for disposal in 
May 1980. Considerable time and effort was expended in attempting to 
dispose of all tracts. At that time there were 21 landowners of which we 
were able to dispose of land to ten owners (nine tracts and a portion of 
another tract). Eight landowners did not respond to our letters to them. 
The renaining three ownerships resulted in our obtaining exzuted quitclaim 
deeds fran the Secretary of the Army. HMver, these have never been 
delivered because the landowners refused to pay the adninistrative charge-- 
even though they had initially agreed to do so. (These deeds are no longer 
valid since the ownerships have changed.) We still have on our records nine 
tracts and a portion of another tract to be disposed. When personnel fran 
my office wXe in the Fort Gillem area in August 1990, a brief perusal Of 
County records revealed that we now have a possiblility of 34 owners WfiO may 
be involved in the rgnaining easement areas to be released. The owners 
would have to be contacted, descriptions and maps prepared, and the 
execution of the deeds obtained fran the Secretary of the Army. 



4. To restate, the disposal-actions contaj_ned within thisqroposal would be . . .--. _ 
striE1ly’for those tracts for-which-w--have be%~~~~&-tt~ a&&&~~~ 
iri”fhe past-not. f ori thos<jn_Which..the&&wner 
have’-the release-&canpl i shed. 

*itiates~eguest to . 
Additionally, these w&d be tracts?n-uhich 

Z?iXfipraisai fetid there”w%%o fair market value. The disposal would be 
rrgleclt +fi a far greater ex&it than the fee owner in 
rocedures and revi-t out below would eliminate the 

problem of being unable to contact landowners or being unable to elicit a 
response fran those whan we do contact. It would permit us to dispose of 
restrictive or clearance easements that have long been declared excess and 
to remove them from our real property holdings for accountability. 
Additionally, since we would dispose by acquisition tract designation only 
rather than by each current fee ownership, adninistrative costs would be 
decreased to approximately $200 per quitclaim deed. 

5. Set out below is a recannendation t,o accanplish the disposal of such 
easements with the most efficient use of atininistrative costs, time and 
effort. Working with a real estate attorney, a quitclaim deed was drafted 
which incorporated the following:. (See Cnclosure 1 for proposed quitclaim 
deed. ) 

Grantee Nme - this will be written to specify the grantee as the 
fee &er of the land (at the time the United States acquired the easenent) 
along with “their heirs, successors , or assigns being the current fee title 

J 
owner(s) of a parcel of land described below and further identified as 
easenent Tract acquired by the United States of Pmerica for the Project 
Nane “. This wmeliminate our need to research county records (on 
multiple occasions) to determine the arrent fee owners. According to our 
real estate attorney, this method would release the easement to the current 
owner and the legality requiring a stated grantee would be mat. 

b. No Monetary Consideration &ara 11-125 b. (1 3) of the p&xxed 
unpublished change to ER 405-1-12 (Enclosure 2) states that an 

for the disposal action to the owner of a 
, but the charge for t 

upon approval by CERE-M when the disposal is for the benefit o 
&he Goverrmenfz The CEREiPFl letter furnishing the draft 
us to implement the policy guidance inmediately. It further states that if 

C 
implementation is not appropriate due to unusual cirmstances, a r 
for waiver may be submitted to that office on an individual basis. 
practically all the benefit will inure to the Governnent in the situation 
involved in our proposal (those easements we have been unable to dispose 
of), we recannend that no administrative charge be assessed. We must face 
the reality of the situation-- that if we continue to assess such a fee, many 
of the landowners will simply refuse to pay the charge and the easements 
will remain undisposed and in our real property records in “perpetuity”. 
is the recannendation of the undersigned that Savannah District be provi 

aanket waiver-of .-athninistrative considera~i’bn._~,_~‘;mil~~a~y’~~~, 
rather than a waiver-.on an individual basis, for all clearance and 
restrictive easements with.no-appraised’fair’ market value in>erTnat we -.--. -.,. .--.._._ ---I 

3 



9 ma implement the proposed quitclaim deed. 
-5 ‘the 

The restrictions set out within 
e~~a~n~~tyf~r~~~ls~ict Engineer to approve and execute 

d \r I certain Department of Air Force conveyances do not require an administrative 
2 2 charge. It simply states that “conveyance of an easgnent may be without 

monetary consideration when it is determined that the easement has no value 
in relation to the present use of the present or future disposal of the 
daninant estate”. Our real estate attorney states that the proposed . 
quitclaim deed attached as Enclosure 1 would be a voluntary deed and 
therefore not need to recite a consideration. 

C. Describe Total Tract as Acquired by U.S. - It is recamended that 
the description contained within the guitclaim deed be written to convey the 
entire tract as we acquired it, thus negating the need to write several 
descriptions and “force” closure on multiple parcels within each of the 
current fee ownerships. 
acquire. 

It will also ensure that we dispose of only what we 
Additionally, this would result in the preparation of one 

quitclaim deed per tract rather than one for each ownership. Further, if we 
use the grantee’s “nane” as proposed in 5.a. above, it will be necessary to 
include the total tract. 

d. Delivery of Quitclaim Deed - Our real estate attorney reccrnnended 
adding a clause stating that upon execution and acknowledgement of the 
instrument (CCD), title will pass imediately. This was done to take care 
of the fact that no one particular person will be receiving the quitclaim 
deed. Rather it is the intent to have the U.S. require recordation in.the 
county records with a notation being placed on the entr’ 
acquired said ea ires that the d 
to the grant 

d-2 
in which the U.S. 
must be delivered 

on behalf of a 
county records will serve 

such as an heir or 
successor) . F 
title pass at 

t the grantor intended that 
the manent of executing the deed, then the very act of signing 

and acknowledging will constitute a delivery”. 

e. Recordation of Quitclaim Deed - Although our ER 405-1-12 regulation 
provides that the deeds will be recorded at the expense of the grantee, I 
will recannend that a waiver be established at the District level on th= 
P’ollcy, It 1s Wlte evident that the minimal ($5 to $7) charge required to 
record these deeds will be offset by the benefit of reduced ahinistrative 
charges by negating the need to research names of the current owners, to 
contact the owners, to prepare multiple descriptions and deeds, etc. 

6. The District Engineer has been delegated authority to approve and 
execute Department of Air Force conveyances, subject to certain 
restrictions, for that excess real property having an estimated fair market 
value of less than $1000. (See Enclosure 3.) Because of the ease Of 
accanplismnt and cost-saving results we have experienced with this 
delegation, I recannend that action be initiated to implement the same 
delegation for Army disposal conveyances. 
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